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1. Applicant's election without traverse of Group II, Species 
"I, Sub-species C, in the reply filed on August 25, 2004 is 

acknowledged. It is noted at least claims 29-34, 39, 45-47, 53 
and 71 are not "generic" contrary to applicant's statement in 
the reply, 

2. Claims 32, 57, 70, 74, 78-83, 86 and 87 are objected to as 
not encompassing the elected embodiment where applicant's state 
the contrary in the responses filed August 25, 2004 and October 
11, 2005. Claim 32- recites an "above ground pool". Fig. 1 is 
an in-ground pool (pg. 5 In. 9) . Claim 57 recites a "water 
playing device" which is not associated with any embodiment. 
Claim 70 recites a "fountain" which is not associated with any 
embodiment. Claim 74 depends from claim 70. Claims 78-83 
recite a "remote water sensor" which is associated with the 
embodiments of Figs. 2-4. Claim 86 depends from claim 70. 
Claim 87 depends from claim 83. Accordingly, claims 32, 57, 70, 
74, 78-83, 86 and 87 are withdrawn from further consideration 
pursuant to 37 CFR 1.142(b). 

3. The drawings are objected to under 37 CFR 1.83(a). The 
drawings must show every feature of the invention specified in 
the claims. Therefore, the "steps" set forth in claim 30, 
"ladder" set forth in claim 31, "concrete bottom and side walls" 
set forth in claim 34, "base" set forth in claim 39, subject 
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matter set forth in claim 42, "natural item" set forth in claim 
47, "timer mechanism" set forth in claims 51 and 54, "means for 
setting" set forth in claim 52, subject matter set forth in 
claims 55 and 56, "portable" feature set forth in claim 61, 
"stream directing means" set forth in claim 69, "control means" 
set forth in claims 72, 73, 75-77, 84 and 85, "handheld remote 
unit" set forth in claims 84 and 85, and "control unit" set 
forth in claims 88 and 89, must be shown or the feature (s) 
canceled from the claim (s) . No new matter should be entered. 

Corrected drawing sheets in compliance with 37 CFR 1.121(d) 
are required in reply to the Office action to avoid abandonment 
of the application. Any amended replacement drawing sheet should 
include all of the figures appearing on the immediate prior 
version of the sheet, even if only one figure is being amended. 
The figure or figure number of an amended drawing should not be 
labeled as "amended." If a drawing figure is to be canceled, the 
appropriate figure must be removed from the replacement sheet, 
and where necessary, the remaining figures must be renumbered 
and appropriate changes made to the brief description of the 
several views of the drawings for consistency. Additional 
replacement sheets may be necessary to show the renumbering of 
the remaining figures. The replacement sheet (s) should be 
labeled "Replacement Sheet" in the page header (as per 37 CFR 



Application/Control Number: 10/613,035 Page 4 

Art Unit: 3751 

1.84(c)) so as not to obstruct any portion of the drawing 
figures. If the changes are not accepted by the esxaminer, the 
applicant will be notified and informed of any required 
corrective action in the next Office action. The objection to 
the drawings will not be held in abeyance. 

4. The specification is objected to as failing to provide 
proper antecedent basis for the claimed subject matter. See 37 
CFR 1.75(d) (1) and MPEP § 608.01(o). Correction of the 
following is required: Proper antecedent basis for the ''water 
outlet" set forth in claims 28, 61, 68 and 69, "supply source of 
water" and "water conduit" set forth in claim 28 (described as 
same element at pg. 6 In. 19), subject matter set forth in 
claims 35-38, 40 and 41, "blend in with the landscaping" 
language set forth in claim 47, "means for determining" (both 
occurrences) set forth in claim 48, "means for setting" set 
forth in claim 52, "replenishing unit", "designed for location" 
subject matter, "stream directing means" and "value means" set 
forth in claim 69, "valve means" and "control means" set forth 
in claims 72, 73, 75-77, 84 and 85, and "control unit" set forth 
in claims 88 and 89, could not be found in the specification. 
Applicant is reminded claim terminology in mechanical cases 
should appear in the descriptive portion of the specification by 
reference to the drawing (s). 
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5. The amendment filed May 17, 2004 is objected to under 35 
U.S.C. 132(a) because it introduces new matter into the 
disclosure. 35 U.S.C. 132(a) states that no amendment shall 
introduce new matter into the disclosure of the invention. The 
added material which is not supported by the original disclosure 
is as follows: The subject matter added to pages 3, 6 and 11. 

Applicant is required to cancel the new matter in the reply 
to this Office Action. 

6. Claims 28-31, 33-40, 42-47, 55, 56, 58-61, 68, 71, 72, 75, 
76, 84 and 88 are rejected under 35 U.S.C. 112, first paragraph, 
as containing subject matter which was not described in the 
specification in such a way as to enable one skilled in the art 
to which it pertains, or with which it is most nearly connected, 
to make and/or use the invention. 

Claim 28 recites transmitting water "laterally" into a body 
of water. Claim 68 recites similar subject matter. 
Implementation of this subject matter is neither taught by the 
instant disclosure nor evident to the examiner. The trajectory 
would appear to be arcuate as well, rather than only lateral, as 
gravity would affect the trajectory. 

7. Claims 28-31, 33-47, 55, 56, 58-61, 68, 69 and 71 are 
rejected under 35 U.S.C. 112, first paragraph, because the 
specification, while being enabling for replenishing an amount 
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of water corresponding to a predetermined amount of depleted 
water, does not reasonably provide enablement for only- 
replenishing a corresponding amount of depleted water. The 
specification does not enable any person skilled in the art to 
which it pertains, or with which it is most nearly connected, to 
make and use the invention commensurate in scope with these 
claims . 

8. Claim 39 is rejected under 35 U.S.C. 112, first paragraph, 
as containing subject matter which was not described in the 
specification in such a way as to enable one skilled in the art 
to which it pertains, or with which it is most nearly connected, 
to make and/or use the invention. 

The claim recites a base "that rests at a level 
substantially equal to a top of a perimeter wall". 
Implementation of this subject matter is neither taught by the 
instant disclosure nor evident to the examiner. 

9. Claim 40 is rejected under 35 U.S.C. 112, first paragraph, 
as containing subject matter which was not described in the 
specification in such a way as to enable one skilled in the art 
to which it pertains, or with which it is most nearly connected, 
to make and/or use the invention. 

The claim recites an inclination between "horizontal" and 
"vertical". Implementation of this subject matter is neither 
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taught by the instant disclosure nor evident to the examiner. 
The end points of 0 and 90 deg. would not appear capable of 
producing the disclosed trajectory. 

10. Claims 42 and 69 rejected under 35 U.S.C. 112, first 
paragraph, as containing subject matter which was not described 
in the specification in such a way as to enable one skilled in 
the art to which it pertains, or with which it is most nearly 
connected, to make and/or use the invention. 

Claim 42 recites an "adjustable" discharge outlet. Claim 
69 appears to recite similar subject matter (stream directing 
means) . Implementation of this subject matter is neither taught 
by the instant disclosure nor evident to the examiner. 

11. Claim 44 is rejected under 35 U.S.C. 112, first paragraph, 
as containing subject matter which was not described in the 
specification in such a way as to enable one skilled in the art 
to which it pertains, or with which it is most nearly connected, 
to make and/or use the invention. 

The claim recites a patio area "substantially free from 
obstruction from between said discharge unit and said pool". 
Implementation of this subject matter is neither taught by the 
instant disclosure nor evident to the examiner. It would appear 
at least the water trajectory would strike a person positioned 
between the discharge device and pool. 
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12. Claims 58-60 are rejected under 35 U.S.C. 112, first 
paragraph, as containing subject matter which was not described 
in the specification in such a way as to reasonably convey to 
one skilled in the relevant art that the inventor (s), at the 
time the application was filed, had possession of the claimed 
invention. 

Claim 58 recites "said discharge unit is entirely separate 
from a water filtration system" . Claims 59 and 6.0 recite 
similar subject matter. This subject matter is not found in the 
originally filed disclosure and is therefore considered to be 
new matter. In fact, these claims appear to contradict the 
original disclosure at page 15, lines 2-5. 

13. Claim 61 is rejected under 35 U.S.C. 112, first paragraph, 
as containing subject matter which was not described in the 
specification in such a way as to enable one skilled in the art 
to which it pertains, or with which it is most nearly connected, 
to make and/or use the invention. 

The claim recites a "portable" discharge unit. 
Implementation of this subject matter is neither taught by the 
instant disclosure nor evident to the examiner. 

14. Claims 72, 73, 75-77, 84, 85, 88 and 89 are rejected under 
35 U.S.C- 112, first paragraph, as containing subject matter 
which was not described in the specification in such a way as to 
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enable one skilled in the art to which it pertains, or with 
which it is most nearly connected, to make and/or use the 
invention. 

Claim 72 recites "control means". Claims 73, 75, 84 and 85 
recite similar subject matter. Implementation of this subject 
matter is neither taught by the instant disclosure nor evident 
to the examiner. 

15. The claim hierarchy does not appear to be in accordance 
with MPEP 608. 01 (m). Claims remaining at allowance may require 
renumbering . 

16. The following is a quotation of the appropriate paragraphs 
of 35 U.S.C. 102 that form the basis for the rejections under 
this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or 
a foreign country or in public use or on sale in this country, more than one 
year prior to the date of application for patent in the United States. 

The following is a quotation of 35 U.S.C. 103(a) which 
forms the basis for all obviousness rejections set forth in this 
Office action: 

(a) A patent may not be obtained though the invention is not identically 
disclosed or described as set forth in section 102 of this title, if the 
differences between the subject matter sought to be patented and the prior 
art are such that the subject matter as a whole would have been obvious at 
the time the invention was made to a person having ordinary skill in the 
art to which said subject matter pertains. Patentability shall not be 
negatived by the manner in which the invention was made. 
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17. Claims 28, 29, 33-44, 51, 52, 55, 56, 58-61, 68, 69 and 71- 
73, as best understood, are rejected under 35 U.S.C. 102(b) as 
being anticipated by Babcock. 

The Babcock reference discloses a system/ apparatus/device 
comprising: a swimming pool 11 including a depleting body of 
water, and a patio area 12; a discharge/replenishing unit 46 
including an inlet (receiving 45), an "adjustable" 58 outlet 52, 
and a base 50; a source of water /water conduit 20,45; a valve 
(means) 30; and a timer mechanism/ control means 33,39, as 
claimed. Re claim 58, the discharge unit can be "entirely 
separate from a water filtration system (col. 2 Ins. 17-22). 

18. Claims 35-38, 55 and 56, as best understood, are rejected 
under 35 U.S.C. 103(a) as being unpatentable over Babcock. 

Re claims 35-38, the choice of lateral displacement would 
appear an obvious choice to be made. Re claims 55 and 56, the 
choice of pool depth would appear an obvious choice to be made. 

19. Claim 30, as best understood, is rejected under 35 U.S.C. 
103(a) as being unpatentable over Babcock and Stillman, Jr. 

Although the body of water of the Babcock swimming pool 
does not include steps, as claimed, attention is directed to the 
Stillman, Jr. ' (Stillman) reference which discloses an analogous 
swimming pool 10 which further includes a body of water having 
steps (Fig. 1) . Therefore, in consideration of Stillman, it 
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would have been obvious to one of ordinary skill in the swimming 
pool art to associate steps with the Babcock body of water in 
order to facilitate access. 

20. Claim 31, as best understood, is rejected under 35 U.S.C. 
103(a) as being unpatentable over Babcock and Smith. 

Although the body of water of the Babcock swimming pool 
does not include a ladder, as claimed, attention is directed to 
the Smith reference which discloses an analogous swimming pool 
(col. 1 In. 7) which further includes a body of water having 
steps (col. 1 Ins. 39-44). Therefore, in consideration of 
Smith, it would have been obvious to one of ordinary skill in 
the swimming pool art to associate a ladder with the Babcock 
body of water in order to facilitate access. 

21. Claims 45-47, as best understood, are rejected under 35 
U.S.C. 103(a) as being unpatentable over Babcock and Williams. 

Although the discharge unit of the Babcock swimming pool 
does not include a natural item shape, as claimed, attention is 
directed to the Williams reference which discloses an analogous 
swimming pool 10 which further includes a discharge unit 18 
having a natural item shape (Fig. 8) . Therefore, in 
consideration of Williams, it would have been obvious to one of 
ordinary skill in the swimming pool art to associate a natural 
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item shape with the Babcock discharge unit in order to provide 
ornamentation. 

22. A rejection based on double patenting of the "same 
invention" type finds its support in the language of 35 
U.S.C. 101 which states that "whoever invents or discovers any 
new and useful process . . . may obtain a patent therefor ..." 
(Emphasis added). Thus, the term "same invention," in this 
context, means an invention drawn to identical subject matter. 
See Miller v. Eagle Mfg. Co., 151 U.S. 186 (1894)'; In re Ockert, 
245 F.2d 467, 114 USPQ 330 (CCPA 1957); and In re Vogel, 422 
F.2d 438, 164 USPQ 619 (CCPA 1970) . 

A statutory type (35 U.S.C. 101) double patenting rejection 
can be overcome by canceling or amending the conflicting claims 
so they are no longer coextensive in scope. The filing of a 
terminal disclaimer cannot overcome a double patenting rejection 
based upon 35 U.S.C; 101. 

The nonstatutory double patenting rejection is based on a 
judicially created doctrine grounded in public policy (a policy 
reflected in the statute) so as to prevent the unjustified or 
improper timewise extension of the "right to exclude" granted by 
a patent and to prevent possible harassment by multiple 
assignees. A nonstatutory obviousness -type double patenting 
rejection is appropriate where the conflicting claims are not 
identical, but at least one examined application claim is not 
patentably distinct from the reference claim (s) because the 
examined application claim is either anticipated by, or would 
have been obvious over, the reference claim(s) . See, e.g.. In 
re Berg, 140 F.3d 1428, 46 USPQ2d 1226 (Fed. Cir. 1998); In re 
Goodman, 11 F.3d 1046, 29 USPQ2d 2010 (Fed. Cir. 1993); In re 
Longi, 759 F.2d 887, 225 USPQ 645 (Fed. Cir. 1985); In re Van 
Ornum, 686 F.2d 937^ 214 USPQ 761 (CCPA 1982); III re Vogel, 422 
F.2d 438, 164 USPQ 619 (CCPA 1970); and In re Thorington, 418 
F.2d 528, 163 USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 
CFR 1.321(c) or 1.321(d) may be used to overcome an actual or 
provisional rejection based on a nonstatutory double patenting 
ground provided the conflicting application or patent either is 
shown to be commonly owned with this application, or claims an 
invention made as a- result of activities undertaken within the 
scope of a joint research agreement. 



Application/Control Number: 10/613,035 



Page 13 



Art Unit: 3751 

Effective January 1, 1994, a registered attorney or agent of 
record may sign a terminal disclaimer. A terminal disclaimer 
signed by the assignee must fully comply with 37 CFR 3.73(b) . 

23. Claims 48-50 are rejected under 35 U.S.C. 101 as claiming 
the same invention as that of claims 46-48 of prior U.S. Patent 
No. 6,611,968. This is a double patenting rejection. 

24. Claims 28-31, 33-47, 51-56, 61, 68, 69, 71-73, 75-77, 84, 
85, 88 and 89 are rejected on the ground of nonstatutory 
obviousness -type double patenting as being unpatentable over 
claims 27-30, 32-46 and 49-54 of U.S. Patent No. 6,611,968. 
Although the conflicting claims are not identical, they are not 
patentably distinct from each other because the pending claims 
are anticipated by the patented claims, and anticipation is the 
epitome of obviousness. 

25. Applicant is referred to MPEP 714.02 and 608.01 (o) in 
responding to this Office action, 

26. Any inquiry concerning this communication should be 
directed to Robert M. Fetsuga at telephone number 571/272-48 86 
who can be most easily reached Monday through Thursday. The 
Office central fax number is 571/273-8300. 




Robert/M. Fetsuga 
Primary Examiner 
Art Unit 3*751 



